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CONTINGENT pears, cannot, By LAW, Bt 
RANKED ON ESTATES SEQUESTRATED IN TERMS OF THE 
STATUTE, 23. GEO. III. CAP. 18. ENTITLED, “ AN ACT 
© FOR RENDERING THE PAYMENT OF CREDITORS MORE 
* EQUAL AND EXPEDITIOUS, IN THAT PART OF GREAT 
* BRITAIN CALLED SCOTLAND, &c.“ 
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If you deny me, Fie upon your law! SHAKESPEARE. 
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DEMONSTRATE 


That Contingent Debts, cannot, by Law, be 
ranked on Eſtates ſequeſtrated in terms of 
the Statute, 23. Geo. 3d, Cap. 18, c. 


Durs admit of a tlireefold diviſion.— 


Debts now payable:—Debts payable at a fu- 
ture day certain. and Debts neither payable 
now, nor at a future day certain, but which 
may accrue, by contingency, upon a pre- 
exiſting ground. 
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IN order to aſcertain whether debts of this 
laſt deſcription, can, by law, be ranked with 
thoſe of the former, on eſtates ſequeſtrated in 
terms of the Stat. 23. Geo. 3d, cap. 18. I 
ſhall briefly conſider the quality or condition 
of each; firſt, by the common law, and then 
by the ſtatute. 


By the common law of Scotland, a credi- 


tor whoſe debt was proved by the writing of 


his debtor, and was due and demandable, had 
conſiderable advantages over the other credi- 
tors of his debtor. He could, by the dili- 
gence of arreſtment, ſecure the effects of his 
debtor, in preference to thoſe who had pre- 
viouſly uſed the ſame diligence, but whoſe 
debts were not proved at the time of aſcer- 
taining their rights; or, if proved, were not 
payable till a future day; becauſe, no perſon 
could claim payment of a debt, until he 
proved there was a debt due to him, nor 
obtain payment of his debt, when proved, 


till the term of payment was arrived. He 


could alſo ſeize to his own uſe, by the dili- 
gence of poinding, the goods of his debtor, 
although they had been previouſly arreſted 
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Ws 


by another; for an arreſtment is but an im- 
perfect diligence, leaving the property of the 
goods ſtill in the debtor, and cannot hinder a 
creditor from uſing a more perfect diligence, 
whereby the property of the goods may be 
transferred from the debtor to himſelf. 


DEBTS payable at a future day certain, 
being thus, in queſtions among perſonal cre- 
ditors, poſtponed to debts now payable, it 
neceſſarily followed, that contingent debts 
ſhould be poſtponed to debts payable at a 
future day certain; becauſe the exiſtence of 
contingent debts, as depending on a future 
event, was altogether uncertain: And there- 
fore, an arreſter, for a debt legally proved 


and due and demandable, was, by the com- | 


mon law, preferred to a prior arreſter, for a 
debt legally proved but not payable till a 
future day; and an arreſter for a debt legally 
proved, and payable at a future day certain, 
was Preferred to a prior arreſter upon a de- 
pending action of relief, or other contingent 
claim, which might never become a debt. 
THE right of a creditor to attach the real 
A 2 | 


8 4 x — -— k 
. . . — — 
g K A — * * = — = 
—— , + - - jd 
3 2 f. 44, be a” . ” 
— 4 = —_— - 
== _—_— * 1 by 
. - = — 
8 => =: ET 47 — = 


— —— 
oe 


r 5 
_ 5 TA — > 
» 


| 
1 


* ꝗ 
* 
* 
* 
pr l 
. 
4 = 
bt 3 
* 
* oy 
148; 1 
. -- 
* 2 
* 


——— 


= - * —_ C a - * 
- —_— ——— 


"_ 
_— — 


4 
— — — k i of 8 > _ = a a as 
F te oe rr or rn TD oe en ee 
4 - = » 
alice 


—— 


— 0 
— 


4 * . * 
5 . = - * 
8 Fn . bg . 7 
— 4 * — — — 


— 


—— DS 7 


<5 
— SI 8 
— — 


— 
—. 2 ⁵ ! —ͤd!d 


* 
eſtate of his debtor, is entirely fatutory. By 
the ancient law of Scotland, no creditor could 
attach the lands or heritages of his debtor, as 
long as he had moveable goods ſufficient for 
ſatisfying his debts: In default of moveables, 
the ſheriff was directed, by Stat. Alex. 2d, 
«cap. 24. ſect. 2. 3. to give notice to the 
debtor, that it behoved him, to diſpoſe of as 
much of his heritage, within fifteen days after, 
as might ſatisfy his creditor; and if the debtor 
neglected or refuſed, the Sheriff was author- 
ized to do it for him. If no purchaſer could 
be found, the Sheriff was required by Act 1469. 
cap. 37. to appraiſe, or tax, the value of the 
lands by an inqueſt, and to make over to the 
creditor ſuch a proportion of them as corre- 
ſponded in value to the amount of his debt: 
And hence theſe judicial fales got the name 
of apprizings, | 


Ir was not, however, upon every debt that 


the diligence of apprizing could proceed; the 


debt muſt either have been aſcertained, by a 
written obligation, to a preciſe ſum; or eſti- 
mated, by a judicial ſentence, to a certain 
value in money; and muſt have been due 
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and 'demandable: for no more than a juſt 

proportion of the lands correſponding to the 

debt, could be apprized by Act 1469, and 

meſſengers, who were the judges in appriz- 

ings, though they might aſcertain the value 

of the lands, had no power to aſcertain or - 
liquidate the debt; beſides, as the meſſenger 

was bound, before apprizing the lands, to 

ſearch for and diſtrain the moveables, it 

would have been unjuſt. to have thus per- 

mitted a creditor to carry off the effects of 
his debtor before the obligation to pay the 

debt became effectual. 


By Act 1672. cap. 19. adjudications, which 
differ very little from apprizings, except in 
form, were ſubſtituted in their place; and 
though apprizings, becauſe they were judicial 
ſales, could not be led on debts whereof the 
term of payment was not arrived, yet the 
Court of Seſſion, has, ex nobili officio, ſome 
times permitted adjudications, which are as 
truly transferences of property as apprizings 
were, to be led for ſecurity of debts payable 
at a future day; and ſuch adjudications, 
though they are conſidered only as ſecurities, 
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are equally entitled, with other adjudications, 


to the par: paſſu preference eſtabliſhed by the 


Act 1661. as to the principal and intereſt. . 


TAE Stat. 23. Geo. 3d, cap. 18. (which 
has been continued by 3oth Geo. 3d) confiſts 
of two branches, The firſt, after reciting, 
that © Whereas by the common law in that 
e part of Great Britain called Scotland, the 
« perſonal eſtates of ſuch debtors as became 
« inſolvent were generally carried off by the 
« diligence of arreſtment and poinding, exe- 
„ cuted by a few creditors, who, from the 
« nearnecſs of their reſidence to, and connection 
with, fuch debtors, got the earlieſt intelli- 
„ gence of the inſolvency, to the great pre- 
« judice of creditors more remote and uncon- 
« need, and to the diſappointment of that 
equality, which ought to take place in 
the diſtribution of the eſtates of inſolvent 
« debtors among their creditors: And where- 
„ as, an Ac was paſſed in the twelfth year 
of the reign of his preſent Majeſty, entitled, 
« An Act for rendering the payment of the 
* creditors of inſolvent debtors more equal and 
* expeditious, and for regulating the diligence 
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«* of the law by arręſiment and poinding, and 
« for extending the privileges of bills to pro- 
miſſory notes, and for limiting actions upon 
« bills, and promiſſory notes, in that part of 
« Great Britain called Scotland; which was 
continued by another Act, made in the 
twentieth year of the reign of his preſent 
Majeſty, but is now about to expire, and 
hath, moreover, been found by experience 
to be in ſome reſpects inſufficient for an- 
ſwering the purpoſes thereby intended; 
and it being expedient that the plan of 


© the ſaid Act ſhould be varied, and that 


« ſome other rules and regulations ſhould be 
made for putting the diligence of creditors 
upon an equal and proper footing, and 
preventing unjuſt preferences and accumu- 
lation of expenſe, and likewiſe for oper- 
« ating a more ſpeedy diſtribution of the 
eſtates of bankrupts both real and perſonal, 
eſpecially where ſuch eſtates belong to per- 
ſons engaged in trade and manufactures,” 
ENACTS, “ That in all actions and queſ- 
tions ariſing upon the conſtruction and 
effect of the Act of the Parliament of Scot- 
“land, made in the year one thouſand fix 
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hundred and ninety-ſix, entitled, An Act 


« for declaring Notour Bankrupts, when a 
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debtor is out of Scotland, or not liable to 
be impriſoned by reaſon of privilege or 
perſonal protection, a charge of horning 
executed againſt him, together with either 
an arreſtment of any of his perfonal effects 
not looſed or diſcharged within fifteen 
days, or a poinding executed of any of 
his moveables, or a decree of adjudication 
of any part of his heritable eſtate, or ſe- 
queſtration by the a& of a proper court 
of all or any part of his eſtate or effects, 
heritable or moveable, for payment of debt, 
ſhall, when joined with inſolvency, be held 
as ſufficient proof of notour bankruptcy; 


and from and after the laſt ſtep of ſuch 


diligence, the ſaid debtor, if inſolvent, ſhall 
be held as bankrupt.” | 


AND farther, © That when a debtor is 
made bankrupt in terms of the ſaid Act, 
made in the year one thouſand fix hun- 
dred and ninety-ſix, as now extended, all 
arreſtments which ſhall have been uſed for 
attaching any perſonal effects of ſuch bank- 
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* rupt, within thirty days prior to the bank- 


ruptcy, or within four calendar months 
immediately ſubſequent, ſhall be pari paſſi 


preferable; and in order to ſave, as far as 


poſſible, the expenſe of a multiplicity of 
arreſtments, it is declared, that where the 
effects of a debtor are arreſted by any cre- 
ditor within thirty days before the bank- 
ruptcy, or within four months after it, and 
a proceſs of forthcoming or multiplepoind- 
ing is brought, in which ſuch arreſtment is 
founded on, it ſhall be competent for any 
other creditor, producing his intereſt, and 
making his claim in the ſaid proceſs at any 
time before the expiration of the ſaid four 
months, to be ranked in the ſame manner 
as if he had uſed the form of arreſtment.“ 


AND farther, © That no poinding of the 


moveables belonging to ſuch bankrupt, 
within thirty days before his bankruptcy, 
as aforeſaid, or within four months there- 
after, ſhall give a preference to ſuch poin- 
der over the other /azgful creditors of the 
bankrupt; but the goods ſo poinded ſhall 
be conſidered as in medio, and the perſon 
— 9 
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receiving the price of them ſhall be liable 
to make the ſame forthcoming, ſo as that 
all the other creditors of the bankrupt, 
who are poſſeſſed of liquidate grounds of 
debt, or decrees for payment, ſhall be en- 
titled to their proportion of the ſame; pro- 
vided they make their claim by ſummon- 
ing the poinder, at any time before the 
expiration of the ſaid four months.” 


AND farther, „That all actions of ſale of 


lands, or other heritable ſubjects, raiſed, or 
to be raiſed, and purſued at the inſtance of 
creditors before the Court of Seſſion, upon 


any of the ftatutes in that behalf made, 


ſhall proceed and be carried on to a con- 
cluſion, by actual ſale, as ſoon as the ne- 


ceſſary previous ſteps of a ſale are taken, 


whether the ranking of the creditors 1s 
concluded or not, unleſs the Court, upon 
application of the creditors, or any of 
them, ſhall find ſufficient cauſe to delay 
the ſale; any law or practice to the con- 
trary notwithſtanding.” © And in order 
to leſſen the number of adjudications, and 


conſequently the expenſe upon a bankrupt 


„ 
eſtate, the Lord Ordinary officiating in the 


Court of Seſſion, before whom any proceſs 
of adjudication is called, ſhall order inti- 
% mation thereof to be made in the minute- 
e book, and on the wall, in order that any 
* creditors of the common debtor, who may 


“ think proper to adjudge his eſtate, and 
« are in readineſs for it, may produce the 


« inſtructions of their debts, and be con- 
“joined in the decree of adjudication; and 
« a reaſonable time, not exceeding twenty 
“ ſederunt days, ſhall be given for that pur- 


_ < poſe, unleſs there be any hazard from a 


« delay, which the Court or the Lord Ordi- 
4 nary ſhall be judge of.“ 


THE primary intendment of the Legiſlature, 
in this branch of the Statute, was, by defeat- 
ing, for a certain time, the effect of arreſt- 
ments and poindings, to put the diligence of 
creditors upon an equal and proper footing; 
and to prevent the preferences, which credi- 
tors whoſe reſidence was near to, and who 
were connected with their debtor, had, by 
the common law, frequently obtained over 


creditors more remote and unconnected; and 
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therefore by creditors entitled, in the con- 
ſtruction of this branch of the ſtatute, to 
claim the benefit of an arreſtment or poind- 
ing, ſhould be underſtood thoſe creditors only, 
who can, at the time of the bankruptcy, or 
within four months thereafter, effectually at- 
tach, by legal diligence, the perſonal eſtate of 
the bankrupt, and conſequently, thoſe only 
whoſe debts are then due and demandable; 
For though creditors whoſe debts were not 
payable till a future day, could attach, by 
the legal diligence of adjudication, the real 
eſtate of their debtor, ſo as to rank part 
paſſu with any prior effectual adjudication, 
led within year and day of the ſame; Yet, 


howlſoever near to or connected they might 


be with their debtor, they never could uſe 
any effectual diligence againſt his perſonal 
eſtate, nor conſequently obtain any prefer- 
ence. | 


The Statute indeed provides, That in cafe 
the effects of a debtor are attached by the 
diligence of arreſtment within thirty days be- 
fore his bankruptcy, or within four months 


after it, and a proceſs of forthcoming or 
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multiplepoinding is brought, in which ſuch 
arreſtment is founded on, it ſhall be compe- 
tent for any creditor, producing his intereſt, 
and making his claim in the ſaid proceſs, at 
any time within the ſaid four months, to be 
ranked in the ſame manner as if he had uſed 
the form of arreſtment: And that no poind- 
ing of the goods of a debtor within thirty 


days before his bankruptcy, or within four 


calendar months thereafter, ſhall give a pre- 
ference to the poinder over the other credi- 
tors of the bankrupt; but that all the other 
creditors who ſhall make their claim by ſum- 
moning the poinder, at any time before the 
expiration of the ſaid four months, ſhall be 
entitled to' their proportion of the ſame. But 
ſtill, as by theſe proviſions, the obvious in- 
tention of the legiſlature is merely to fave, as 
far as poſſible, the expenſe of a multiplicity of 
arreſtments and poindings, they mult be un- 
derſtood to relate only to aufn creditors, 
or ſuch as could lawfully and effeQtually uſe 
theſe forms of diligence. Beſides, there is 
no proviſion made by this branch of the Sta- 
tute, for creditors whoſe debts are not pay- 
able tilt a future day, ſimilar to that under 
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the ſecond branch, whereby thoſe who claim 
upon debts whereof the term of payment is 
not come, may, nevertheleſs, upon diſcount- 
ing the legal intereſt to the term of payment, 
draw their ſhares in proportion to what re- 
mains after ſuch diſcount; which, it may be 
preſumed, would have been the caſe, had the 
Legiſlature ſo intended. 


Hence it would appear, that deprivation, 
in certain caſes, of the effect of early dili- 
gence, is the only innovation which debts 
now payable, have, by this branch of the 
Statute, undergone, 


TRE ſecond branch of the Statute, after 
Sec. VI. reciting, that it would be © for the intereſt 
« of commerce, that the eſtates of thoſe con- 
« cerned in trade and manufactures, when 
“they are unable to anſwer the demands up- 
on them, ſhould be diſpoſed of, and diſtri- 
« buted among their creditors in the moſt 
« expeditious manner, without abiding the 
* ordinary forms of law,” Enacts, That if 
« any perſon in that part of Great Britain 
called Scotland, being a merchant or trader, 
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in groſs or by retail, or a banker, broker, 
or underwriter, or a manufacturer, artifi- 
cer, or mechanic, and in general, any per- 
ſon who, either for himſelf, or as an agent 
or factor for others, deals in the purchaſe, 
or ſale, or workmanſhip, of goods or com- 
modities other than for his own uſe and 
conſumption, or the produce of his own 
eſtate, or of any ſubje& held by him as 
leſſee or tenant, (and particularly excepting 
landholders, and occupiers or tenants of 
land, or other heritages, holders of India 


ſtock; or of ſtock in any of the banks 


eſtabliſhed by public authority, or in the 
Friendly Inſurance Company at Edinburgh 
againſt fire, if ſuch perſons be not other- 
wile bona fide under one or other of the 
foregoing deſcriptions,) ſhall be under dili- 
gence by horning and caption for debt, 
and ſhall either, in virtue thereof, be im- 
priſoned, or retire to a ſanctuary, or fly or 
abſcond for his perſonal ſafety, or defend 
his perſon by force; or being out of Scot- 
land, or not liable to be impriſoned by 
reaſon of privilege or perſonal protection, 
ſhall be under diligence by charge of horn- 
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© ing, attended with arreſtment, not looſed 
c or diſcharged within fifteen days, or poind- 
e ing of any part of his moveables, or decree 
of adjudication of any part of his heritable | 
<« eſtate for payment of debt at the inſtance 


« of any creditor; it ſhall be lawful to any 
&* creditor of the ſaid perſon, whoſe debt ſhall 
« amount to the ſum of one hundred pounds 

« ſterling, or any two creditors whoſe debts 

„ ſhall amount to the ſum of one hundred 7 
e and fifty pounds ſterling, or to any three 0 
«© or more creditors whoſe debts amount to 0 
« the ſum of two hundred pounds ſterling c 
or upwards, at any time within four calen- 60 
« dar months of the laſt ſtep of the ſaid dili- « 
% gence, to apply by ſummary petition to ce 
the Court of Seſſion, while the Seſſion is 60 
* fitting, or to the Lord Ordinary on the ce 


“hills in time of vacation, for a ſequeſtration 
“ of the ſaid debtor's eſtate, real and per- 
“ ſonal; and upon production of the grounds 


1 © of debt aforeſaid, and the creditor or cre- « 
5 « ditors, at whoſe inſtance the application is 4 
10 „ made, ſwearing to the verity of their debts « , 


4 before any Judge Ordinary, or Juſtice of TY 
« the Pete; and alſo, that they believe the « , 


1 


/ 


d “ party againſt whom the application is made 
w « to be a merchant, or otherwiſe under the 
C « deſcription above ſet forth, and with and 
le “ under the foregoing exceptions, &c. the 
ce « Court, or the Lord Ordinary, ſhall im- 
ry « mediately award ſequeſtration of the ſaid 
all « debtor's whole real and perſonal eftate.” 
ds 

bts AND it is farther enacted, “ That if any Sc. X. 
ed * merchant, or other perſon deſcribed as 
ree « above, and with and under the aforeſaid 
to « exceptions, whether diligence has been ex- 
ing « ecuted againſt him or not, ſhall make a 
en- « Joint application along with any creditor 
Iilt- „ whoſe debt ſhall amount to the ſum of 
to * one hundred pounds ſterling, or any two 
n is « creditors whole debts ſhall amount to the 
the « ſum of one hundred and fifty pounds 
tion « ſterling, or any three or more creditors 
per- „ whole debts ſhall amount to the ſum of 
unds e two hundred pounds ſterling, and oath be- 
cre- « ing made as above to the verity of theſe 
on is “ debts, and the parties, or their agent, alſo 
debts « making oath, to their knowledge or belief 
ce of “ of the debtor's being under the deſcription 
e the „ which he aſſumes; the ſaid Court, or the 


C 


_ . — — — — — 42 - 
— — — — * 
* — — — N 
— * — — — — — 
= a _—_ = . LE — 
— — — —— a — 
— 4) TY _ = > — 2 — 
= — * 7 
— — — — ot * 


— — - 
1 - =p 
” 
— 


_ 
y 

nn —-— + 
—— — 


— 1 
—— — — 
— — wy 


v q n — — 
33 — —— — 
— 2 — — — — 


— — 


— 


- Y "x TE 1 _ 2 
* * — — 
** - * * — * > 
Pg * — * 2 
* © a * - * ee — E FI — * 
— * 22. * * - & 
- — * — 2 — — — - — 

« 


Sect. 
XIX. 


cc 


cc 


cc 


cc 
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Lord Ordinary, are hereby authorized and 
required to award ſequeſtration of the debt- 
or's eſtate real and perſonal.” 


AND farther, © That the minutes of this 


meeting of the creditors electing a truſtee, 
or ſucceſſion of truſtees, ſhall be forthwith 
reported to the Court, or Lord Ordinary 
on the bills, by the truſtee who 1s to act, 
a copy of them being previouſly entered 
in the ſederunt book; and the Court, or 
the Lord Ordinary, ſhall then iſſue an or- 
der upon the bankrupt to execute and de- 
liver within a certain reaſonable time to be 
ſpecified in the interlocutor, a diſpoſition 
or diſpoſitions making over to the ſaid 
truſtee or truſtees, in their order, his whole 
real and perſonal eſtate, wherever ſituated, 
and which ſhall ſpecially deſcribe and con- 
vey the ſubjeQs ſo far as they are known, 
or fo far as the truſtees ſhall think it ne- 
ceſſary, and contain all proper clauſes for 
effectually veſting the right in him, with 
full powers of ſale, for behoof of the credi- 
tors; and if the bankrupt ſhall refuſe to 
obey ſuch order, the Court, or the Lord 
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Ordinary, may puniſh him by impriſon- 
ment,” and, upon the application of the 
truſtee, iſſue an act or decree, finding the 
property of the whole ſequeſtrated eſtate 
and effects, real and perſonal, to be in the 
ſaid truſtee or ſucceſſion of truſtees, for 
behoof of the creditors.” 


AND farther, © That the ſaid diſpoſition Sec. XX. 


of the heritable eſtate, together with the 
order of the Court, or Lord Ordinary, on 
which it proceeds, or failing thereof, the 
decree of adjudication of the Court, or of 
the Lord Ordinary, ſhall, within ſixty days 
of the date thereof, be regiſtered by the 
truſtee in the regiſter of abbreviates of ad- 


judications, and ſhall have the effect to 


entitle the truſtee, for behoof of the whole 
creditors, to rank in the ſame manner up- 


on the heritable eſtate as if it had been a 
« proper decree of adjudication obtained at 
“the date of the interlocutor awarding the ſe- 


cc 


queſtration, accumulating the whole debts, 


“principal and intereſt, as at that period, and 
“ adjudging for ſecurity or payment thereof, 
“ ſo as to rank par: paſſu with any prior 
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effectual adjudication led within year and 
day of the ſame.“ 


AND farther, © That no arreſtment of a 
debtor's perſonal eſtate, or any part of it, 
uſed at any time within thirty days before 
an application for a ſequeſtration under the 
authority of this AC, ſhall give any pre- 
ference to the arreſting creditor in the 
event of a ſequeſtration taking place; and 
the arreſtee ſhall be obliged, to deliver the 
effects arreſted, or pay what he owes the 
bankrupt to the factor or truſtee, as if ſuch 
arreſtment had been uſed for the whole 
creditors; and if the arreſtee has delivered 
the effects, or paid the money arreſted to 
the arreſter, by virtue of a decree of forth- 
coming, or any other authority whatever, 
the arreſter ſhall be obliged to pay or de- 
liver the ſame to the factor or truſtee: 
And in like manner no poinding of a 
debtor's effects not completely executed 
thirty days before ſuch application, ſhall 
give any right or preference to the poinder 
in the event of a ſequeſtration taking place, 


but the poinder ſhall be obliged to deliver 
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(. 82 7} 
« to the factor or truſtee the goods poinded, 
if not ſold or diſpoſed of, when he is re- 
“ quired ſo to do; and if they are then fold 
or diſpoſed of, he ſhall be liable to account 


„to the ſaid factor or truſtee, for the ap- 
* praiſed value of the goods poinded, and 


„ ſhall make part of the fund to be diftri- 


e buted among the creditors.” 


By a ſequeſtration awarded in terms of this 
Statute, a debtor 1s entirely diveſted of his per- 
ſonal property: He is not, however, deprived 
of his real eſtate, but merely of the right 
of exerciſing any act of ownerſhip over it: 
A ſequeſtration may therefore be conſidered 
as a ſtatutory adjudication, in ſecurity, of the 
real, and poinding of the perfonal, eſtate of 
the bankrupt, in behalf of the future truſtee 
or truſtees, for the benefit of the whole cre- 
ditors;—And hence, as a creditor for a debt 
payable at a future day, could have adjudged 
the real eſtate of his debtor, ſo as to rank par: 
paſſu with any prior effectual adjudication led 
within year and day of the ſame, and might 
therefore be entitled to the benefit of the 
bankrupt's diſpoſition, or the decree of adju- 


_ dication of the Court, veſting the eſtate in the 
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truſtee, (which it is declared ſhall have the 
effect to entitle the truſtee, for behoof of the 
whole creditors, to rank in the ſame manner 
upon the heritable eſtate, as if it had been a 
proper decree of adjudication, obtained at the 
date of the interlocutor awarding the ſeque- 
ſtration, accumulating the whole debts, prin- 
cipal and intereſt, as at that period, and ad- 
judging for ſecurity or payment thereof; ſo 
as to rank par: paſſu with any prior effectual 
adjudication led within year and day of the 
ſame,) and conſequently, to be ranked on the 
real eſtate of the bankrupt; yet as he could not 
have attached the perſonal eſtate, ſo as to en- 
title him to a par: paſſu preference with thoſe 
creditors of the bankrupt, whoſe debts were 
due and demandable, it might have been 
doubted whether he was entitled to be rank- 


ed on the perſonal eſtate: It was therefore 


Sea. 
XXXIV. 


enacted, That ſuch creditors as claim upon 
« debts whereof the term of payment is not 
« come, may nevertheleſs, upon diſcounting 
e the legal intereſt to the term of payment, 
« draw their ſhares in proportion to what 
“remains after ſuch diſcount:” And thus 
debts payable at a future day certain, have, 
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in caſes coming under this branch of the 
Statute, been advanced to the condition of 
debts now payable. 


Tunis admiſſion of creditors whoſe debts 
are payable at a future day certain to a ſhare 
in the diſtribution of ſequeſtrated eſtates, is 
not attended with any delay or diſadvantage 
to the other creditors, as the difference be- 
tween theſe debts and thoſe now payable, is 
eaſily adjuſted by diſcounting the intereſt; 
but as it is impoſſible to adjuſt a debt, the 
very exiſtence of which depends on a future 
event, the condition of contingent debts could 
not poſhbly be mehorated; no proviſion is 


therefore made for theſe debts by the Statute: 


Nay, as if anxious to deſtroy every pretence 
for ranking debts of this deſcription, it is 
thereby enacted, That the whole eſtate, 
* whether real or perſonal, belonging to the 
* bankrupt at the period of the ſequeſtration, 
„ ſhall become a fund of diviſion among thoſe 
« who were bis creditors prior to the date 
« of the application, AND NONE ELSE:” 
Words which, it they have any meaning, 
exclude, in the moſt poſitive and explicit 
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terms, all who cannot prove that they were 
really and truly creditors for a good and valu- 
able conſideration, (ſuch as for goods ſold and 
delivered, money advanced, or the like,) prior 
to the application, and conſequently all whoſe 
debts do not actually accrue till after that time, 
though founded on a pre-exiſting ground. 


HENCE it ſeems indiſputable, that where 
a ſequeſtration is awarded againſt an obliger 
in a bond of bottomry, or an aſſurer in a po- 
licy of inſurance, before the loſs of the ſhip 
or goods mentioned in ſuch bond or policy, 
neither the obligee in the bond, nor the aſ- 
ſured in the policy, can, as the law now 
ſtands, be ranked on the ſequeſtrated eſtate; 
becauſe at the time of awarding the ſequeſtra- 
tion there is no debt due in law, the claim of 
the obligee, and of the aſſured, being merely 
contingent, and may or may not become a 
debt in future. 


NEITHER can one who makes himſelf 
liable for the debt of another prior to the 
date of an application for ſequeſtrating the 
eſtate of ſuch other perſon, but who does not 
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Pay the debt till afterwards, be allowed to 
rank for this debt on the ſequeſtrated eſtate: 
Thus a cautioner in a bond for borrowed 
money, paying the debt for the principal 
in the bond, after an application for ſeque- 
ſtrating the eſtate of the principal, cannot be 
ranked on the ſequeſtrated eſtate for the debt 
ſo paid by him; nor can the accepter of a bill, 
granted for the accommodation of the drawer, 
prior to an application for ſequeſtrating the 
eſtate of the drawer, and paid by the accepter 
afterwards, be allowed to rank for the money 
ſo paid by him; becauſe, as the debt accrues 
to the cautioner and accepter only by atnal 
payment, there is no debt, at the date of the 
application, to which hey can ſwear. 


ONE having only a ground of action or 
proceſs againſt another, at the date of an ap- 
plication for ſequeſtrating the eſtate of ſuch 
other perſon, cannor prove it as a debt under 
the ſequeſtration, ſo as to rank for it on the 
eſtate: And hence, if pending an action for de- 
famation,—wrongous impriſonment, —aflault 
and battery,—or the like, a ſequeſtration is 
awarded againſt the eſtate of the defender, 

D 


1 


and the purſuer afterwards obtains judgment 
with damages, he cannot be ranked for theſe 
on the ſequeſtrated eftate; becauſe as the da- 


mages do not become a debt till the judg- 


ment, the purſuer cannot ſwear that there 
was a debt due to him at the date of the 
application, In fine, as the law now ſtands, 
it ſeems impoſſible that any debts, but ſuch 
as are due and demandable at the date of the 
application for a ſequeſtration, or payable at 
a future day certain, can be ranked on a ſe- 
queſtrated eſtate. 


I ANTICIPATE an objection to this indif- 
criminate excluſion of contingent debts, ariſ- 
ing from its ſeeming injuſtice. Law and 
Juſtice, however are not always ſynonymous 
terms, and this Eſſay is to demonſtrate, that 
contingent debts cannot, as the lau now 


Hands, be ranked on ſequeſtrated eſtates. 


Bu in fact this excluſion, though it may be 
ſometimes produQtive of hardſhip, can ſcarcely 
be conſidered as unjuſt, for, even by the com- 


mon law, contingent claims were never con- 


ſidered as actual debts; and it will hereafter be 
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ſhown, that to rank debts of this deſcription 
on ſequeſtrated eſtates, would be to defeat one 


eſſential purpoſe of the Statute, * a ſpeedy 
e diſtribution of the eſtates of bankrupts.” 


TE doctrine I am here endeavouring to 
enforce, has, I know, been recently repudi- 
ated by the Court of Seſhon. To arraign 
their judgment may be deemed preſumptu- 
ous, but the law and the opinion of a Judge 
are not always one and the ſame thing, ſince 
a Judge may miſtake the law; and as every 
one has a right to attend to the proceedings 
of a Court of Judicature, and to declare the 
reſult of his obſervations, I hope I may be 
permitted, without incurring cenſure, to ob- 


ſerve, that to me this judgment ſeems to be 
ill founded. 


THe caſe alluded to, ſo far as concerns the 
preſent queſtion, is this, 


Sir Pilliam Forbes, James Hunter and Co. 
Bankers in Edinburgh, claimed to be ranked 
on the ſequeſtrated eſtate of Charles and Ro- 
Bert Fall, Merchants in Dunbar, for the ſum 
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of 174471. 8s. 3d. ſterling, due from Meſſrs. 
Fall to them, at the date of the application 
for the ſequeſtration, on the balance of ac- 
counts between the parties. 


Ar this time Sir William Forbes and Co. 
were in poſſeſſion of a conſiderable number 
of bills, which had been depoſited with them 


by Meſſrs. Fall, in ſecurity of monies ad- 


vanced and to be advanced to them by Sir 
William Forbes and Co. Among theſe were 
three bills, accepted by Sir John Anftruther 
Bart. to Meſſrs. Fall, for their accommoda- 
tion; and two bills, accepted by Mr. Philip 
Anfiruther Paterſon to Mr. Robert Fall, for 
the accommodation of Meſſrs. Fall, and en- 
dorſed by him to them. 


SIR 7ohn Anſtrutber, and Philip Anſiruther 
Paterſon, having paid their bills to Sir William 
Forbes and Co. after the ſequeſtration was a- 
warded againſt the eſtate of Meſſrs. Fall, and 
obtained decree againſt them for payment of 
29561. 148. 7d. ſterling, being the amount 
of the aforeſaid bills and intereſt, alſo claimed 
to.be ranked for that ſum. 


fre 


( 29 ) 
To this the truſtees objected, as productive 


of a double ranking on the eſtate of Meflrs. 
Fall, to the extent of Sir John Anſiruther, and 
Philiþ Anſtruther Paterſon's claim, and con- 


| tended that either Sir William Forbes and Co. 


ſhould deduct from their claim of 17447 J. 
8s. 3d. ſterling, the monies ſo paid to them 
by Sir Fohn Anſtrutber and Philip Anftruther 
Paterſon after the ſequeſtration, or that the 
claim of Sir John Anftruther and Philip An- 


ftruther Paterſon ſhould not be ranked. 


TEE Lords of Seffion found“ That Sir 
« illiam Forbes and Co. are entitled to be 
ranked for their whole debt, as it ſtood at 
the date of the ſequeſtration, without de- 
« ducting the payments ſince received from 
« the bills endorſed to them in ſecurity,” and 


1ſt June, 
I 790. 


« That Sir John Anftruther and Philip An- 


« ftruther Paterſon are entitled to be ranked 
« for the debts due to them by Meſſrs. Fall, 


« ariſing from the bills paid to Sir William 


« Forbes and Co.” 


TRE diſputes and difficulties which had 
frequently occurred in rankings under the 
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Act 12. Geo. 3d, cap. 72. ſuggeſted the ex- 4 
pediency of having a preciſe period eſtabliſhed — 
by Statute, at which the nature and amount of * 
the debts claimed to be ranked on ſequeſtrated Je 
eſtates ſhould be aſcertained. Hence it was os 


enacted by Stat. 23. Geo. 3d, cap. 18. That 71 
the whole eſtate of the bankrupt ſhould be- 
come a fund of diviſion © among thoſe 2who 
* 2were his creditors PRIOR to the applica- 


* tion for the ſequeſtration, and none elſe,” * 
and analogous to this are the whole preſcripts th 
of that Statute. Thus the amount of the th 
debt which entitles a creditor to apply for of 
a ſequeſtration, is aſcertained by what it is wi 
at the time of the application: The diſpoſition _ 
by the bankrupt to the truſtee, has the effect, FETs 


after, regiſtration, of entitling the truſtee, for * 
behoof of the whole creditors, to rank in the 
ſame manner upon the heritable eſtate, as if 


it had been a proper decree of adjudication, of 
obtained at the date of the interlocutor award 2 
ing the ſequgſtration:.— The truſtee, in making to 
up the ſcheme of diviſion, muſt rank the Cor 
debts as they ſtood at the date of the applica- rec 
tion, without regard to ſubſequent payments, wh 


and calculate intereſt upon each 2 to that tive 
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date;—and the amount of the reſpective debts 
at the date of the application for the ſequeftra= 

I tion, is laid down as the rule for adjuſting all 
1 
8 


matters determinable by a majority of the 
creditors in value, ſuch as the election of the 


t factor, truſtee, &c. 

0 Is not this deciſion, therefore, obviouſſy 
— repugnant to the Statute? Have not perſons 
1 who confeſſedly were not creditors prior to 
1 the application for the ſequeſtration, been 
e thereby admitted to a ſhare in the diſtribution 
Ir of the bankrupt's eſtate?—And has not a debt 
18 which hen had no exiſtence, and of which it 
IN was conſequently impoſſible to aſcertain the 
t, amount, been thus ranked on the eſtate, as a 
or debt then due and payable? 

he 
if PERHAPS the ſeeming equity of the plea 
n, of Sir John Anſtruther and Mr. Philip An- 
4 firuther Paterſon, may have moved the Court 
ng to this deciſion lt belongs, no doubt, to the 
he Court of Seſſion, as a Court of equity, to cor- 
2 rect and ſoften the rigour of the common law, 
its, when, in particular caſes, it may be produc- 


bat tive of hardſhip and oppreſſion; but, as law 


- vil 


3 

without equity, though ſometimes hard and 
diſagreeable, is, in general, more deſirable 
than equity without law, the liberty of con- 
ſidering every caſe in an equitable light ſhould 
be cautiouſly indulged, leſt the Judges be- 
come Legiſlators, and their deciſions prove 
as diſcordant and diſſimilar as are the capaci- 
ties and ſentiments of mankind. 


Bur, conſidered even in an equitable light, 
is this deciſion well founded Were not the 
other creditors alſo entitled to equity?—Have 
not they been injured?—Has not a debt of 


nearly 3000 Il. which the bankrupts did not 


owe, been thereby ranked on the eſtate? and 
a double ranking, the miſchief which the Le- 
giſlature endeavoured ſo anxiouſly to guard 


againſt, by the 22d ſection of the Statute, 


been thus eſtabliſhed. 


BESIDES, may not this deciſion, if it is 
to be followed as a precedent, be productive 
of another miſchief equally adverſe to the 
intendment of the Statute? Muſt not an in- 
diſcriminate ranking of contingent debts en- 
fue? for as all contingent debts are the ſame 
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„ 
F in their nature, whatever their contingencies 
may be, all are equally entitled to be ranked, 
—and muſt not this induce the neceſſity of 


4 ſetting apart a ſum of money to abide the 
contingencies undetermined at the firſt diſtri- 


1 bution of the eſtate?—And thus, in caſes par- 11 
. ticularly where debts of this deſcription are g y 
numerous and the contingencies various, in . 

place of a ſpeedy diſtribution of bankrupts e- | 

4 ſtates, as was the aim of the Legiſlature, the f | 
de diſtribution may be retarded for years. Let jo 
ve it be ſuppoſed for example, that A, for a va- Hl 
of luable confideration, grants a bond to B, for oy 
nf Fool. ſterling, payable on C's attaining the 71 
1 age of 21 years, and ſoon afterwards a ſeque- ; | 
. ſtration is awarded againſt the eſtate of A, 1 


bed and B claims to be ranked for the 5001. it is 
evident that a ſum equivalent to the utmoſt 
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dividends to which the 5ool. may be entitled, it 

at the leaſt, muſt, be ſet apart to abide the its 
* contingency of C's attaining the age of 21 i 
* years, though that contingency, it is never- f 
"Fe theleſs probable, may never happen. i 
in- | 144 
"Xp . In framing the Stat. 23. Geo. 3d, cap. 18. : tl 
__ which, ſtrictly ſpeaking, is the only bankrupt 


E 


( 34 ) 

Statute for Scotland, 'it would appear that 
conſiderable aid has been derived from the 
laws of the other part of this iſland, the ſe- 
cond branch of that Statute being almoſt a 
literal tranſcript of the Engliſh bankrupt Sta- 
tutes;—It will not therefore be deemed im- 
proper, if by the ſame laws, (which have been 
meliorated and matured by the legiſlative 
wiſdom of upwards of two centuries into a 
ſyſtem, in juriſprudence, of the utmoſt value 
and importance in a commercial country,) 1 
attempt to exemplify and enforce the doctrine 
I have here been endeavouring to eſtabliſh :;— 
I know that the juriſdiction of the Engliſh 
Courts of Judicature extends not over Scot- 
land, and that a Scotch Court of Judicature 
is not bound by the deciſions of an Engliſh 
one; but I alſo know, that to the deciſions of 
the Engliſh Judges in commercial caſes, con- 
ſidered as the ſentiments of the founders of 
the commercial law of Britain, the Scotch 
Judges have always ſhown the greateſt de- 
ference. 


BEFORE any ſtatutory proviſion was made 
for debts payable at a future day certain, they 


0-9 


were, by the law of England, conſidered as 
contingent debts, and could not be proved 
under a commiſſion of bankruptcy. 


THEREFORE where a note of hand was «,1,,.y, 
given on the firſt of January, payable one biet mo 

month after date, and the drawer became 7. 

bankrupt on the tenth of January, it was 


L held, that the creditor could not come in for 
a ſhare in the diſtribution of the bankrupt's 
[ eſtate, for though it was debitum in præſenti, 
D the cauſe of action“ did not accrue till after 


the bankruptcy. 


Bor the Stat. 7. Geo. 1ſt, cap. 31. after 


- reciting, that * Whereas merchants and other 
a * traders in goods, have been very often 
f e obliged, and more eſpecially of late years, 
- te to fell and diſpoſe of their goods and mer- 
f FF * chandizes, to ſuch perſons as have occaſion 
h „ for the ſame, upon truſt or credit, and to 
- “take bills, bonds, promiſſory notes, or other 

* perſons ſecurities for their monies, payable 
© * The caufe of action means, ſuch a debt ag is due and 
y payable in all events. 


E 2 
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at the end of three, four, or ſix months, 


or other future days of payment; and the 


buyers of ſuch goods becoming bankrupts, 
and commiſſions of bankruptcy being taken 
out againſt them before the money upon 
ſuch bonds, notes, or other ſecurities be- 


came payable, it hath been a queſtion whe- 
ther ſuch perſons giving ſuch credit on 


ſuch ſecurities, ſhould be let in to prove 


their debts, or be admitted to have any di- 


vidend or other benefit by the commiſſion 
before ſuch time as ſuch ſecurities became 
payable, which hath been a great diſcou- 
ragement to trade, and great prejudice to 
credit within this realm, Enacts, That 
every perſon who ſhall give credit on ſuch 
ſecurities as aforeſaid, to any perſon who 
ſhall become bankrupt, upon a good and 
valuable conſideration, bona fide, for any ſum 
of money, or other matter or thing what- 
ſoever, which ſhall not be due or payable 
at or before the time of ſuch perſon's be- 
coming bankrupt, ſhall be admitted to prove 
his bills, bonds, notes, or other ſecurities, 
promiſe or agreement for the ſame, in like 


manner as if they were made payable pre- 


t WM 4 
« ſently, and not at a future day; and ſhall 
te be entitled unto, and ſhall have and receive 
% a proportionable part, ſhare, and dividend 
« of ſuch bankrupt's eſtate, in proportion to 
the other creditors of ſuch bankrupts, de- 
% dufting only thereout a rebate of intereſt, and 
“ diſcounting ſuch ſecurities payable at fu- 
“ture times, after the rate of five pounds 
* per centum per annum for what he ſhall ſo 


receive, to be computed from the actual 


payment thereof to the time ſuch debt, 
« duty, or ſum of money, ſhould or would 
have become due and payable in and by 
« ſuch ſecurities as aforeſaid.” And thus, 
debts payable at a future day certain, were 
put upon the ſame footing, as debts actually 
due and demandable at the bankruptcy. 


BEFORE the Stat. 19. Geo. 2d, cap. 32. 
bottomry and reſpondentia bonds, and policies 
of inſurance, were conſidered as contingent 
debts, which the holders were not permitted 
to prove under a commiſſion of bankruptcy, 
unleſs the loſs of the ſhip or goods, in ſuch 
bonds or policy of inſurance, had happened 
before the bankruptcy; but that Stature, after 
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reciting, that Whereas, merchants and o- 
ther traders frequently lend money on bot- 
* tomry, or at re/pondentia, and in the courſe 
« of their trade frequently cauſe their ſhips 
or veſſels, and the goods and merchandizes 
4 loaded therein, to be inſured; and where 
« commiſhons of bankruptcy have iſſued a- 
«* gainſt the obliger in ſuch bottomry or re- 
« ſpondentia bonds, or the underwriter or in- 
« ſurer, in ſuch inſurance, before the loſs of 
« the ſhip, or goods in ſuch bond or policy 
© of inſurance mentioned, hath happened, 
* it hath been made a queſtion, whether the 
e obligee or obligees, in ſuch bond, or the 
“ aſſured in ſuch policy of inſurance, ſhould 
cc 
(e 


7 


be let in to prove their debts, or be ad- 

mitted to have any benefit, or dividend 
« under ſuch commiſhon, which may be a 
te diſcouragement to trade,” Enacts, That 
4 the obligee in any bottomry or re/pondentia 
« bond, and the aſſured in any policy of in- 
4 ſurance, made, and entered into, upon 2 
« good and valuable conſideration, bona fide, 
“ ſhall be admitted to claim; and after the 
©« loſs, or contingency ſhall have happened, 
« to prove his debt and demands, in reſpe& 
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: * had happened before the time of the iſſuing 
; « of the commiſſion of bankruptcy againſt 
« “ ſuch obliger or inſurer; and ſhall be en- 
e „ titled unto, and ſhall have, and receive, a 
ba “ proportionable part, ſhare, and dividend, 
4 © of ſuch bankrupt's eſtate, in proportion to 
* * the other creditors of ſuch bankrupt, in 
of „ like manner, as if ſuch loſs or contin- 
y „ gency had happened before ſuch com- 
d, “ miſſion iſſued. 

ie 

* CONTINGENT debts of every other de- 
Id ſcription, are however ſtill unprovided for. 
d- 

ad Thus, where Mills and Magnall were . 
a partners with one Bailey, and in order to Cop. Sas. 
lat raiſe money the partnerſhip had entered into 
tia bonds: In the year 1765 Bailey withdrew 
in- from the partnerſhip, and wiſhing to be diſ- 
WW charged from theſe bonds, application was 
de, made to Taylor to become ſurety inſtead of 
the Bailey, to which he conſented: The bonds 
ed, became due, and afterwards Mills and Mag- 
ect nall became bankrupts: When the obligees 
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« of ſuch bond, or policy of inſurance, in 
“ like manner, as if the loſs or contingency 
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reciting, that Whereas, merchants and o- 
ther traders frequently lend money on bot- 
« tomry, or at re/pondentia, and in the courſe 
« of their trade frequently cauſe their ſhips 
or veſlels, and the goods and merchandizes 
4 loaded therein, to be inſured; and where 
«© commiſhons of bankruptcy have iſſued a- 
* gainſt the obliger in ſuch bottomry or re- 
4 ſpondentia bonds, or the underwriter or in- 
4 ſurer, in ſuch inſurance, before the loſs of 
the ſhip, or goods in ſuch bond or policy 
of inſurance mentioned, hath happened, 
it hath been made a queſtion, whether the 
obligee or obligees, in ſuch bond, or the 
aſſured in ſuch policy of inſurance, ſhould 
be let in to prove their debts, or be ad- 
mitted to have any benefit, or dividend 
« under ſuch commiſhon, which may be a 
te diſcouragement to trade, Enacts, * That 
the obligee in any bottomry or reſpondentia 
« bond, and the aſſured in any policy of in- 
4 ſurance, made, and entered into, upon a 
« good and valuable conſideration, bona fide, 


„ ſhall be admitted to claim; and after the 


“ loſs, or contingency ſhall have happened, 
to prove his debt and demands, in reſpect 
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« 
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« of ſuch bond, or policy of inſurance, in 
„ like manner, as if the loſs or contingency 
* had happened before the time of the iſſuing 


of the commiſſion of bankruptcy againſt 


« ſach obliger or inſurer; and ſhall be en- 
c titled unto, and ſhall have, and receive, a 
« proportionable part, ſhare, and dividend, 
4 of ſuch bankrupt's eſtate, in proportion to 
e the other creditors of ſuch bankrupt, in 
« like manner, as if ſuch loſs or contin- 


„ gency had happened before ſuch com- 


“ miſſion iſſued. 


CONTINGENT debts of every other de- 
ſcription, are however ſtill unprovided for. 


Tus, where Mills and Magnall were 


partners with one Bailey, and in order to Covp-545- 


raiſe money the partnerſhip had entered into 
bonds: In the year 1765 Bailey withdrew 
from the partnerſhip, and wiſhing to be diſ- 
charged from theſe bonds, application was 
made to Taylor to become ſurety inſtead of 
Bailey, to which he conſented: The bonds 
became due, and afterwards Mille and Mag- 
aall became bankrupts: When the obligees 
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had got as much as they could from the 
partnerſhip. eſtate, and which amounted to 
no more than 6s. in the pound, they came 


upon the plaintiff for the reſidue; he accord- 


ingly paid it, and brought his action for mo- 
ney paid, laid out, and expended. 


Lord MANSFIELD held that the ac- 


tion would lie: He ſaid, «this caſe was not 
% harder than any other caſe of a debt ariſing 
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cc 


cc 


cc 


cc 


cc 
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cc 


after the bankruptcy upon a pre-exiſting 
ground:—At the time of the bankruptcy, 
the defendants were not indebted to Tay- 
lor; he clearly therefore could not come in 
as a creditor under the commiſhon:—He 
was not damnified at that time; and till 
damnified, (which he could not be till he 
had been called upon and had paid) he 
could not bring an action.—He did not 
pay till after the commiſſion iſſued, conſe- 
quently his whole damage and cauſe of 
action aroſe after the bankruptcy, and 
therefore could not be diſcharged by the 
certificate: With reſpe& to the money 
received by the original creditors, under 


the commiſſion, it is a diſcharge of ſo 


£4 
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3 


much of the debt, and the ſurety is only 
liable for the remainder, conſequently he 
* can recover #0 more againſt the defendants; 
* but as to that, he is a new creditor, and is 
not barred by the certificate: It is an ex- 
te tremely clear caſe, and not different from 
« any, where the cauſe of action, though it 
e ariſes after the bankruptcy, is founded on 
a pre-exiſting ground.” 


te 


cc 


So in a caſe where the defendant was G dard. 


arreſted by virtue of a writ of ſpecial cap:as 
ad reſpondendum, as ſtated in the declaration, 
and that the plaintiff at the defendant's re- 
queſt became bail to the Sheriffs; and entered 
into a bail-bond, and that the defendant un- 
dertook to fave harmleſs and indemnify the 
plaintiff therefrom: The defendant neglecting 
to put in ſpecial bail at the return of the writ, 
the bail-bond was duly aſſigned, and in Tri- 
nity-term, 1703, an action was brought there- 
on, in the King's bench, againſt the preſent 
plaintiff; and in Michaelmas-term, 1763, 
judgment was obtained thereon, againſt the 


preſent plaintiff, as ſtated in the declaration; 


and thereupon the preſent plaintiff brought a 
F 


v. Vander- 


heyden. 3 
Will. 262. 
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writ of error, returnable in the Exchequer- 
chamber, and profecuted the ſame till the af- 
firmance of the judgment. On the 1oth of 
March, 1764, the preſent defendant became 
a bankrupt, and on the 12th of ſame month 
a commiſſion iſſued againſt him, upon which 
he was declared a bankrupt. In Trinity-term, 


1764, judgment was affirmed in the Exche- 


quer-chamber, upon which the preſent plain- 


tiff brought a writ of error returnable in 
Parliament. In January, 1765, the writ of 


error in Parliament was non-profs'd; and on 


the 2 1ſt of the ſame January, a writ of feri 
facias iſſued againſt the preſent plaintiff's 


goods, and thereupon he paid to the plaintiff, 
in the original cauſe, his debt due from the 
preſent defendant and coſts: On the 22d of 
May, 1765, the defendant having conformed 
to the laws relating to bankrupts, his certifi- 
cate was allowed. 


THe queſtion that aroſe was, whether the 


plaintiff be entitled to recover the debt and 


coſts paid by him, and the coſts he himſelf 
was put to: 


th 


1 


THE Court declared “ they were all of 
opinion, that the debt for which this action 
„ was brought, could mot be proved under the 
« commiſſion. At the time of the bankruptcy, 
* the plaintiff Goddard had ſuſtained no da- 
“ mages, it was then wholly uncertam whe- 
„ ther he would ſuffer any damage; one can- 
* not ſay what certain debt he could ſwear 
to; he brings a writ of error upon the 
„judgment recovered - againſt him on the 
„ bail-bond, and thereby would induce the | 
Court of Exchequer-chamber to believe | | 
e that the judgment was erroneous, and that | ; 
© he owed nothing thereupon; how then can + 
“ he go, at the ſame time, before the Com- 
% miſhoners, and ſwear the defendant owed | 
him ſo much money on that account, when | j 

! 


he had not paid a farthing of it? The plain- 
« tiff could not have ſworn to a debt in this 
„ caſe, ſo as to have held Vanderbeyaen to f 
% ſpecial bail.” © And upon the whole, they 
„% were of opinion, that judgment ſhould be 
4 for the plaintiff,” 


Hockley, 2. 


the 25th June, 1769, drew a bill of exchange Black. 340. 


In like manner, where the bankrupt, on Young, v. ; 
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4 
change on Young for 571. 58. 4d. payable 


one month after date, to his own order, 
which Young on the ſame day accepted. On 
the 12th of July, a commiſſion of bankruptcy 
was iſſued againſt Hockley: The bill became 
due the 28th of July, when Young paid it.— 
The bankrupt obtained his certificate on the 
5th of September, 1769, which was allowed 
on the 23d of October: The Court were of 
opinion, “that the certificate was no bar to 
an action brought by Young, and that the 
* point was now entirely ſettled,” 


1 AND ſo upon a petition ſtating, that 
22d lan. Mitchell and Cleeter having occaſion, in the 
1 1787. courſe of extenſive buſineſs as Stuff Mer- 
chants, to draw bills of exchange on Meſſrs. 
Marlar, Pell and Down, of London, and 
finding it neceſſary to lodge ſome collateral 
ſecurities with them, to induce them to ac- 
rept and pay, their bills; they in the month 
of March, 1778, applied to Beaufoy, and re- 
queſted him to lend them his promiſſory- 
note for the ſum of 4001. payable on de- 
mand, which he accordingly did, and re- 
ceived in exchange, from Mitchell and Cleeter, 


08-3 


a memorandum or agreement in writing, in 
the following words: „March 17, 1778. 
* Received this day of Benjamin Beanfoy, his 

“note of hand, payable to us for value 4ool. 
* which is lodged in the hands of our Bank- 
ers, Meſſrs. Marlar, Pell and Down, in 
* London, as a collateral ſecurity for their 
accepting draughts on them without effects 
* to the ſaid amount, which note, if ever paid 
„by the ſaid Benjamin Beanfoy, we hereby 
** promiſe to refund the ſaid ſum of 4001. 
to the ſaid Benjamin Beaufoy, on demand, 
$ Mitchell and Cleeter.” 


THE promiſſory-note of Beaufoy was im- 


mediately depoſited with Marlar, Pell and 


Down, who were the Bankers as well of 
Beaufoy, as of Mitchell and Cleeter, and the 
ſame continued in their hands until the diſſo- 
lution of the copartnerſhip, when the note 
was given over to Meſſrs. Down, Thornton 
and Free, who had entered into a copartner- 
ſhip for carrying on the ſaid Banking buſineſs, 
and continued 1n their hands until the month 
of March, 1784, when they requeſted the 
{ſame to be renewed; and Beaufoy, upon the 
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requeſt of Mitchell and Cleeter, agreed to 
renew his note, and accordingly took up 
the ſame, and drew another promiſlory-note, 
dated the 17th of March, 1784, whereby, 
on demand, he promiſed to pay to the faid 
Thomas Mitchell and Fohn Cleeter, or order, 
400l. for value received, which ſaid promiſ- 
fory-note Mitchell and Cleeter endorſed, and 
depoſited with Down, Thornton and Free, 
in lieu of the other note, and Mitebell and 
Cleeter allo renewed, or gave to Beaufoy, a 
certain other memorandum or agreement in 
writing, to the like purport and effect as the 
one before- mentioned. 


In the month of November, 1784, Mitchell 
and Cleeter, being in want of the aſſiſtance of 
a farther ſum of 40ol. applied to Down, 
Thornton and Free, to advance them the 
fame, which they agreed to do, upon a ſecu- 
xity of another promiſſory-note of Beaufoy; 
who, upon the requeſt of Mitchell and Cleeter, 
drew another promifſory-note, dated the 17th 
of November, 1784, whereby, on demand, he 
promiſed to pay the ſaid Thomas Mitchell 
and Fobn Cleeter, the ſum of 4001. for value 


( 47 } 
received; which note Mitchell and Cleeter alſo 
endorſed and depoſited with Down, Thornton 
and Free, who were the Bankers of Beaufoy, 
as a ſecurity for the farther ſum of 4oolL 


and Mitchell and Cleeter gave Beaufoy their 
promiſſory-note in exchange for the ſame; 


_ which counter-note was in the following 


words, © 4ool. Coventry, 17th November, 
« 1784, on demand, we promiſe to pay to 


Mr. B. Beaufoy, or order, 400l. value re- 


« ceived, Mzitchell and Cleeter.” 


IN the beginning of the month of April, 
1785, Mitchell and Cleter being conſidera- 
bly indebted to Thornton and Free, over and 
above the amount of the ſaid promiſſory- 
notes, Thornton and Free called upon Beaufoy 
for payment of the whole of the ſaid 8ool. 


and Beaufoy, on the 14th of the ſaid month 


of April, gave his bond for payment of the 


faid ſum with intereſt, at the rate of five per 


cent. and thereupon the ſaid two promiſſory- 
notes were delivered up to Beaufoy, by Down, 
Thornton and Free, with a receipt thereon 
reſpectively endorſed. 


( 48 ) 


O the 14th of April, 1785, a commiſſior 
of bankrupt iſſued againſt Mitchell and Cleeter, 
and they were declared bankrupts on the 7th 
of May: Beaufoy applied to prove a debt of 
800 l. being the amount of the ſaid two pro- 
miſſory-notes, but it appearing that ſuch notes 
had not been taken up; by the petitioner 
Beaufoy, till the 14th of April, and the com- 
miſſion had actually iſſued on the 1 3th, al- 
though not publiſhed in the Gazette till the 
23d, the Commifhoners refuſed to admit him 
as a creditor for 8001. | 


On the 14th day of February, 1786, a 
dividend of 10s. in the pound was declared 
under the commiſhon, and ſufficient remain- 
ed in the hands of the aſſignees to anſwer 
Beaufoy's claim, if his right to prove 80ol. 
ſhould be eſtabliſhed: Beaufoy therefore pe- 
titioned, that he might be at liberty to prove 
the debt of 800]: under the commiſſion, and 
receive the dividend already declared, and all 
future dividends. | 


ThE CHANCELLOR, after hearing the 


matter argued, made an order, That Beaufoy 


5 


& ſhould be at liberty to prove the promiſ- 


&« ſory- note for 400l. from Thomas Mitchell 
& and Fohn Cleeter, the bankrupts, bearing 
« date the 17th of November, 1784, as a 
« debt under the commiſſion, and be paid 
e out of the eſtate and effects of the ſaid 
© bankrupts, a dividend in reſpect of his ſaid 
&« debt, and diſmiſſed the reft of the petition.” 


* 


AND in a caſe, wherein the defendants ori * 
the 13th of June, 1782, applied to the plain- bridge, 


Dougl. 366. 


tiff to accept a bill for zool. which they . 
would draw upon him, and which he did, 
not having any effects of theirs in his hands: 
The bill being endorſed over by the defen- 
dants, and becoming due on the 16th of Au- 
guſt, the plaintiff then paid it. 


AT the time when it was drawn, the de- 
fendants gave the plaintiff a paper in the 
following words, Received the 13th of 
« June, 1782, of Mr. R. D. Heſtuy/on, his 
« acceptance for 3ool. due the 16th of Au- 
« guſt, which we promile to pay when due, 

% Fobn Woodbridge and Co.” On the 22d 
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of July, the defendants became bankrupts, 
and afterwards obtained their certificate. 


Lord MANSFTIEID.— “ The note was 
“ clearly nothing but an indemnity to the 
“ plaintiff, againſt the conſequences of his 
e acceptance.” 


BULLER, J.“ This caſe is not diſtinguiſh- 
able from Chilton and Whiffin,* the money 
% was not payable at all events in the preſent 


« caſe to the plaintiff, The defendants might 


““ tiff would have had no demand againſt 
« them:” Judgment was pronounced for the 
plaintiff, 


Paul,v. AND ſo allo, in a caſe wherein one Jones 
Term, Rep. being indebted to Hemming and Smith in gol. 
_ prevailed on the plaintiff, and two others, to 
Join with him in January, 1785, in giving a 
warrant of attorney to confeſs judgment for 
that ſum, with a defeaſance thereon, in caſe 


the debt was paid by three inſtalments of 


* Page 56. 


„ have taken up the bill, and then the plain- 


GH LY 1 e 


> © iu 4 '&* of 


C83 } 


zol. each, in two, four, and ſix months. 
Default was made in payment. In Novem- 
ber, 1785, the defendant became a bankrupt; 
and in December, 1786, obtained his certi- 
ficate. Before the bankruptcy the plaintiff 
was applied to for payment by Hemming and 
Smith, but did not pay any part till afterwards, 
when he paid 441.—The defendant having 
been held to- bail for this ſum, obtained a 
rule to ſhow cauſe, why he ſhould not be 
diſcharged out of cuſtody, on filing common 
bail, on the ground that his debt might have 
been proved under his commiſſion. 


As HHURST, J.— © The rule of law is, 
* that though a party makes himſelf liable 
“ for the debt of another, by a contract prior 
« to the bankruptcy of ſuch other perſon, 
“ and he does not actually pay that debt till 
« after the commiſſion of bankrupt, he can- 
« not prove his debt under the commiſſion: 
« Here it was not paid till afterwards, and 
% as the debt only accrued by actual payment, 


„there was no debt to which he could ſwear 
eat the time of the bankruptcy.” 
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BULLER, J.— “ The two leading caſes are 
« Goddard v. Vanderheyden, and Young and 
« another v. Hockley,* where the Court held, 
that inaſmuch as the money was not afu- 
e ally paid before the bankruptcy, the debt 
* ſhould not be barred by the bankrupt's 
« certificate. Theſe two caſes have been fol- 
% lowed and recogniſed by many ſubſequent 
« determinations; fill the money is paid, the 
« party cannot prove his debt under the com- 


| . IT 
« miſſion, 


Macarty, v. 
Barrow. 2. 


Stra. 949. 
3. Will. 17. 


A HOLDER of a bill drawn before the 
bankruptcy of the drawer, though not pro- 
teſted till after, will however be permitted ta 
prove it as a debt under the commiſſion, for 
the debt accrues the inſtant the bill is drawn. 


THvs in a caſe wherein one Barrow, in 
the month of December, and until January, 
1728, drew bills upon Merchants in Bilboa 
in Spain. After the drawing theſe bills, Bar- 
row became a bankrupt, and afterwards, in 
February following, the bills were returned 


P. 41, 43. 


pat '@ 
— 


2 


a 


unaccepted and proteſted; whereupon the 
defendant was arreſted, and being ſued to 
execution, moved to be diſcharged: It was 
reſolved by the Court, that Barrow contracted 
the debts the very inſtant when he drew the 
bills, which was before the act of bankruptcy; 


and that the non-acceptance or proteſt did 


not raiſe any debt, but was only notice to the 
party who held the bills that the drawer 
would not pay the ſame, and was as much 
as to ſay, © I will not pay the bills, and you 
„may go back to the drawer, and he muſt 
% pay you.'—The Court held the debts to 
be debita in praſenti, ſolvenda in es by the 


drawer. 


AN endorſer of a bill of exchange, negoti- 


ated after the bankruptcy of the accepter, 1s 


alſo permitted to prove it under the com- 
miſſion, although he is not poſſeſſed of it at 
the time of the bankruptcy, for the debt ac- 
crues by the acceptance, 


Tus the houſe of Scott and Pearſon, hav- Prparte. 
Ing had frequent occaſion to get their bills 


diſcounted by perſons at Briſtol, and conti- | 


goth May, 


— — — 


IX CG * * Lp * = —_ —_ — 
„ " . " ws 
M * y l - — J * 12 
2 2 — "a : - : 
> og « * 21 —— * 6 "# - - " = > l 2 CIS — — "et = of 
why We ; 1 . 2 — 5 2 p Wy 2 . . Ss — 2 
| E — — r 
— > - 2 * * vb — Fo — — SJ 3 2 — — j 
* 
— 


— > 
—— - 


* 2 . * 4 * n 92 — _ 
— ” * · - * 
—— —— a — — Cv —— 
5 * - SS . —— — — - 2 7 of 
4.4 5 , PR. l *. wv - — _ = „ 8 


— 


D —_—  — — | 


1 f 


py ono ̃ —̃ V— 
* — 
— 
—— 
* <a . ad 
SS CET 13 « 
— — 


3 


nuing to require a negotiation of paper, they 
applied to Wilkins (the bankrupt) and to one 
| Forſyth to aſſiſt them by lending their names 


to bills, which were to be diſcounted by 
Samuel Span of Briſtol, for the uſe of Scott 
and Pearſon, whoſe names were not to appear 
thereon. Accordingly (amongſt others) three 
bills were drawn by For/yth upon Wilkins, 
dated 28th of May, 1787, for Sool. each, 
payable three months after date; two to the 
order of Samuel Span, and the third to the 
order of the drawer, which laſt was endorſed 
in blank by the drawer; they were all ac- 


cepted by Wilkins about the time of their 


being drawn: The three bills were put into 
the poſſeſſion of Scott and Pearſon, and were 
by them ſent down to Span at Briſtol, who 
endorſed them, and procured them to be diſ- 
counted by other perſons, and remitted the 
value to Scott and Pearſon, in Briſtol bank- 
bills: Before the bills became due, both Scott 
and Wilkins became bankrupts, and after- 


wards Span, as the endorſer, was obliged to = 


take them up. 


UNDER theſe circumſtances Span was 


. 


as 


8 


admitted to prove the bills under Wilkins 


_ commiſſion, —And this petition was preferred 


to have the proof of the debt expunged. 


cc 


cc 


cc 


cc 


cc 
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cc 


cc 


cc 


cc 


te 


Tun Lord CHANCELLOR “ conſidered 
it as a very clear point, that a bill of ex- 
change negotiated after the bankruptcy of 
the accepter, might be proved under his 
commiſſion, although the party was not 
poſſeſſed of it at the time of the bank- 
ruptcy, for the debt accrued by the accep- 
tance; and that as to the conſideration, there 
was a clear conſideration paid in this caſe, 
though not to Wilkins, and that Span be- 


came the holder of theſe bills in a fair 


manner,” and his Lordſhip diſmiſſed the 


petition. 


A NEw petition was preferred, praying 


that the former might be reheard and the 


debt expunged. 


THz Lord CHANCELLOR, after heating _, * 
counſel, expreſſed himſelf to be very clearly 1788. 


of the ſame opinion. 


1 


Ir a perſon engaging to pay the debt of 


another, is however taken in execution for T 

f that debt, prior to the bankruptcy of ſuch p. 

| other perſon, his impriſonment is conſidered, 8 

| | as a payment and ſatisfaction of the debt, M 

WW ſufficient to give him a right of proving un- de 

[| der the commiſſion. 10 

= 3 pl 

5 Chilton, % Tuvus, in a ſpecial action of treſpaſs upon - 

ba Wil. 13. the caſe, the plaintiff declared, that the defen- pl. 

„ dant and one Pilliam Hinkley were copart- he 

ö j ners in trade and merchandize; that Hinkley RY 

| drew a bill of exchange upon the plaintiff, of 
i 5 dated the 18th day of March, 1766, for 651. 

| . payable to one Robert Clay, or his order, fifty 

1 q five days after date; and in conſideration that the 

. he the plaintiff, would accept the ſaid bill, 3 

. the defendants undertook and promiſed to 4 | 

6 find money to pay the bill, take it up, and 4 

to ſave the plaintiff harmleſs and indemnified, —* 

by reaſon of his acceptance thereof; that he « 3 

accepted the bill, which became due the 16th 6 | 

of May, 1766, and was endorſed by Robert « 

Clay, to Heathfield and Smith, who, on the « 

15th of September, 1766, ſued out proceſs « 


from B. R. and cauſed the plaintiff to be ar- « } 


1 


reſted, and held to bail for the ſaid 651. 
That on the 24th of November, 1766, he 
put in bail to that action, and in January, 
1767, was ſurrendered to the Marſhal of the 
Marſhal-ſea, was charged in execution for the 
debt of 65l. and coſts, and hath remained 
in priſon there ever ſince. The defendants 
pleaded, That on the 16th day of Auguſt, 
1766, they became bankrupts, and that the 
plaintiff's cauſe of action accrued before they 
became bankrupts, and that the defendants 
obtained their certificate on the day 
of — 1767. 


LoxrD chief Juſtice WILMOr delivered 
the opinion of the Court, That no debt 
e was due or owing from the defendants 70 
e the plaintiff, until he was charged in exe- 
« cution, and his body being in priſon upon 


judgment and execution for a certain ſum, 


« is the very ſame thing, as if the plaintiff 
© had paid the debt and coſts due on account 


« of the bill and note; and then, and not be- 


% fore, the defendants became indebted to the 

« plaintiff; which being after the defendants 

“ became bankrupts, the plaintiff could not 
H 
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come in under the commiſſion. He ſaid, 


no debt could be barred by the certificate 
but what was a debt contracted with cer- 
tainty before the bankruptcy: Did the de- 


fendants owe to Chilton 65 l. and coſts 


before he rendered his body in ſatisfaction 
thereof? They certainly did not. They 
had promiſed to pay the money, to furniſh. 
money to take up the bill, and to ſave the 


plaintiff, CHilton, harmleſs; they had broken 


their promiſe, Chilton was terrified, and 


arreſted. Here is an injury to a certain 
degree, but no debt owing by the defen- 


dants to Chilton before his body was in ex- 


ecution for the certain ſum. How could 
the plaintiff, Chilton, at the time the com- 
miſſion of bankruptcy iſſued, have ſworn 
to a debt, before he had advanced a ſhil- 
ling to the defendants? He certainly could 
not, but now his body being in execution, 


he has thereby paid the debt, and conſe- 


quently can ſupport this action.“ 


IN thus rendering a bankrupt, after he has 


obtained his certificate, perſonally obnoxious 
to certain debts, contracted by him, prior to 


has 
JUS 
to 


# ( @ } 


his bankruptcy, the law may, at firſt- ſight, 


ſeem rigid and unjuſt; but, beſides that the 
intereſt of the bankrupt is only a ſecondary 
object of the bankrupt laws, on reflection it 
will appear, that to deny recourſe on the 
bankrupt, to thoſe who do not aclually be- 
come creditors till after the * would 


be much more unjuſt. 


A MERE cauſe of action does not become Exparte; 
a debt proveable till judgment is obtained and WIH 270. : 


entered; therefore in an ejectment, a verdict 
being given for the plaintiff with nominal 
damages, afterwards and before the judgment 


could be entered, the defendant became a 
bankrupt, and in the term following the 


plaintiff ſigned judgment, and had coſts de 
incremento then taxed and allowed to him. 
Lord HENLEY held, © theſe coſts did not 


« become a debt till the judgment, and were 
„connected therewith, and that the plaintiff 


% could not be permitted to prove the fame 


e gs a debt under the commiſſion. 


IE in an aſſault and Ls before bank- Water, «+ 
n. during the bankruptey the plaintiff Wi. 
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had a verdi& with damages, but had not 


judgment till after the certificate: The Court 


1. Atk. 140. 


were of opinion that the plaintiff could not 
come in under the commiſſion, that it was 


not a proveable debt, or a debt due at the 


time of the bankruptcy. 


* 


THe coſts and charges of proteſting bills 
before an act of bankruptcy, may be proved, 
but it has been determined, that ſuch coſts 
accruing by proteſting bills after a commiſſion 


of bankrupt iſſued, cannot be proved. 


Tre diſtinion of debts payable at a future 


day certain, and debts depending upon con- 


tingency, has given riſe to frequent queſtions, 


whether a bankrupt's wife, or her truſtees, 
ſhould be admitted to prove the ſum ſettled 


on her by marriage articles, under a com- 


miſſion againſt her huſband. 


Exparte, 
Wincheſter. 
I. Atk. 117. 


Exparte, 


Wincheſter. 
Davies, 3 35. 


ON a petition, exparte Wincheſter, Lord 


HARD WIS kE ſtated the diſtinctions of the 


ſeveral caſes reſpecting a wife's claim on her 
huſband's eſtate. 


— 


„ 


( 6 9 


Tre firſt head of caſes, he obſerved, is, 
where a bond is given by a huſband, to pay 


OY * _ "IN ðͤ ß Ok "OO 


a ſum of money in his /zfettme to truſtees, to 
be laid out in truſt for himſelf, and his wife, 
or children; and in caſe the huſband ſurvives, 
to the uſe of himſelf; If the huſband becomes 
a bankrupt, this being a debt due in His life- 
1 time, and before the bankruptcy, the Court 
mw will let in the truſtees to prove ſuch debt, 
3 according to the truſts. 
1 | 
THE ſecond head of caſes is, where a per- | 
ſon gives a covenant to pay to truſtees a ſum ; 
re of money ſor the benefit of the wife or chil- | 
1 dren, after his death, and alſo a judgment by 
8, way of collateral ſecurity to ſuch covenant, | 
'S, and afterwards becomes bankrupt; this being | 
ed a debt at law, the Court will permit the ſame 
n- to be proved under the commiſſion. 
TE third head of caſes is, where a father 
rd gives a bond to his intended ſon-in-law, on 
he the marriage of his daughter, to pay a ſum of | 
der money after his death, and interęſt in the mean 


time, on particular days and times, and there is 
a breach of the condition of the bond, and the 


1 


father becomes a bankrupt; this is a legal 


bi debt, not depending on a contingency whe- 
4 ther it is or is not to be paid, and therefore 
ö . may be proved under a commiſſion. 

| A Exparte, TH Us where Fobn Wincheſter married 
| 4 Davie 30 Eh ;/abeth, the daughter of 7%n Grant, and, 
0 . previous to his marriage, by an indenture, 
"3 dated the ſecond day of July, 1739, made 
* between the ſaid John Wincheſter, on the one 


part, and ohn Grant the bankrupt, and 
Eliſabeth the petitioner's wife, on the other 


———— 
* 
— ? - 
92 K* „46 
* » — . - 
- — > <> 
- 


—— * Þ 7V 
: bu _—_— EIS 
4 . — — — — - 
* 


1 part, reciting the then intended marriage be- 
4 tween the ſaid John Wincbęſter and Eliſabeth, 
14 


and that John Grant had, before the execu- 
tion of the indenture, paid Wincheſter 500 l. 
-and by a bond, dated the ſame day, ſecured 
10001. more, to be paid to Wincheſter, his 
executors, adminiſtrators and aſſigns, within 
twelve months after the date of the ſurvivor 
of John Grant and Barbara his wife, toge- 
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Wl ther with- intereſi for the ſame, at four per 
1 cent. per annum, by equal half yearly payments, 
| Wl which 5001. then paid, and 10001. ſecured 
0 to be paid, was declared to be in full for the 
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Ir was agreed, and Wincheſter covenanted 


with Fohn Grant, that his heirs, executors 
or adminiſtrators, ſhould, within one month 


after his death, pay to John Grant, his exe- 


cutors or adminiſtrators, the ſum of 20001. 


to be placed out at intereſt for the ſaid Min- 
cheſter's wife, and the iſſue of the marriage; 
and it was alſo agreed, that the 20001. and 
the 10001. when due, ſhould be placed out 
at intereſt in the name of two truſtees, in 
truſt, after the death of the ſurvivor of the 
ſaid ohn Winchefter and his wife, to diſtri- 
bute the 3000 l. among the children, in ſuch 


proportions as Wincheſter and his wife ſhould 
direct; and for want of ſuch directions, in 
truſt, to divide the ſame between ſuch children 


equally; and in caſe there was no iſſue of the 
marriage, to pay 10001. part of the Zool. 
to ſuch perſons as the ſaid Fohn Wincheſter s 


wife ſhould appoint; and for want of ſuch 
appointment, to Wincheſter, his heirs, execu- 


tors or adminiſtrators. 


THE marriage was accordirigly had be- 
tween the ſaid John Winchefter and Eliſabeth 
Grant, and there was iſſue of the marriage 
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hviag, three children: Jobn Grant paid the 


intereſt of the bond up to the 25th of De- 


cember, 1742, but not upon the exact days of 


Chriſtmas and Midſummer, as was reſerved in 
the bond. | 


In April, 1744, a commiſſion of bank- 
ruptcy iſſued againſt Jobn Grant, and he was 
thereon declared a bankrupt, and aſſignees 
choſen; but no dividend having been made 
of the bankrupt's eſtate, Wincheſter applied to 
the Commiſhoners to be admitted a creditor 
for the ſaid ſum of 10001. but ſuch ſum not 
being payable, till after the death of John 
Grant and Barbara his wife, the Commiſſion- 
ers refuſed to admit him a creditor, and there- 
fore he preferred his petition to be admitted 
a creditor for the principal ſum of 10001. 
and that the dividend thereof might be laid 
out in the purchaſe of South-ſea annuities, 
for the benefit of him, his wife, and chil- 
dren; and alſo, praying to be admitted a 
creditor under the commiſſion for 201]. being 


the half year's intereſt due on the bond at. 


Midſummer laft. 


1 


Lord HARDWICKE ſaid, here was clearly 
a breach of the condition of this bond before 
the bankruptcy, for the half year's intereſt 
was become due at Chriſtmas, but not paid 
till the 10th of Fanuary, and therefore, not 
being paid at the day, the penalty was for- 
feited at law: His Lordſhip therefore or- 
dered that the petitioner, Mr. Wincheſter, be 
at liberty to prove his debt of 10001. and 
that he be admitted a creditor under the com- 
miſſion for what he ſhall ſo prove, and be 
paid out of the bankrupt's eſtate a dividend 
in reſpect thereof, ratably with the other cre- 
ditors of the bankrupt. 


ThE fourth head of cafes is, where a man, 
in conſideration of a marriage-portion paid 
him, covenants for his heirs, executors and 
adminiſtrators, to pay to truſtees a ſum of 
money after his deceaſe, in caſe his wife ſur- 
vi ves him. 


Ta1s caſe, depending upon a contingency, 
is materially different from the other caſes; 
becauſe in the other caſes there is a remedy 
at law before the commiſſion iſſues. 
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Caſwell. 2. 
P. W. 497- huſband, trader, in conſideration of marriage, 
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THE firſt caſe under this head is, where a 


* 


and of a portion, gave a bond to his wife's 


truſtee, to leave the wife, if ſhe ſurvived him, 


Loool. The obliger became a bankrupt; and 
it was objected, that in Lord COowy⁵ER's 
time, it had been ordered in caſe of a bond 
given on ſo valuable a conſideration, that the 
money computed upon the diſtribution to be 
the ſhare of the obligee in the bond, ſhould 
be put out at intereſt, and the creditors to 
have ſuch intereſt during the life of the huſ- 
band the bankrupt; and if the huſband ſhould 
die in the lifetime of the wife, the money to 


be paid to the wife; but if the wife ſhould 


die in the lifetime of her huſband, then the 
money to be paid to the creditors. 


ON the other hand, Lord MAccLESFIELD 
was ſaid to have doubted of this; and Lord 
Chancellor KING conceived, that zo part of 
the bankrupt eſtate ſhould Wait or be deferred 
from being diſtributed; eſpecially that the diſ- 
tribution ſhould not wait for a debt which 
was not debitum in preſenti, and never might 
be debitum in futuro, in regard the wife might 
die in the lifetime of the huſband. 
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AND ſo in a caſe wherein Edward Cork 
by marriage articles, in 1716, covenanted to 
pay truſtees 40001. in caſe he ſhould die 
leaving a ſon and other children who ſhould 
arrive to 21 years of age, equally, &c. Cork 
becomes a bankrupt, and has a fon and four 
other children all infants, who prefer their 


_ petition, praying that a ſufficient part of the 


eſtate might be ſet apart in order to be di- 
vided when they ſhould attain the age of 
21 years. 


Lord CHANCELLOR.—* It is uncertain 
* whether any thing will ever become due; 
* and before the 7. Geo. 1ſt, cap. 31. it 
« was a queſtion whether bonds or promiſ- 


* ſory-notes, payable at a future day, though 


„certain in all events, could be let in; and 
© the difference now, in ſuch caſes, is to be 
* adjuſted by rebate of intereſt ; but here 
“ how is it poſſible to adjuſt the difference 
* upon a contingency which may never 
% happen.” | 


To comment on theſe deciſions, would be 
deemed ſuperfluous,—they are ſufficiently ex- 
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plicit,—and irrefragably demonſtrate, that no 
contingent claims (excepting ſuch as ariſe on 
bottomry or reſpondentia bonds, or policies 
of infurance) are ever conſidered as debts 
proveable under a commiſſion of bankruptcy, 
though they ſhould be forfeited and become 
abſolute the day next after ſuing out the 
commiſhon. 
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